IN THE FAIR COMPETITION TRIBUNAL
AT DAR ES SALAAM

TRIBUNAL APPEAL NO. 6 OF 2013

TOYOTA TSUSHO CORPORTION
LALLIANCE AUTOS LTD)..cccccevnvnnmmrnrenrennnnn  APPELLANT
VERSUS

FAIR COMPETITION
COMMISSION.....ccoiinmmnimmnnrrnniinnnsissnens RESPONDENT

JUDGMENT

The appellant, Toyota Tsusho Corporation, is appealing against
the cecision of the Fair Competition Commission (popularly
knowr: by its acronym “"FCC"), the respondent herein, made on 4!
April, 2013 in respect of a merger application FCC/MBA/13/2012
betwezn the appellant and CFAO (Alliance Autos Ltd).

In ordar to appreciate the gist of this matter, we find it necessary
to Drizfly state the historical background giving rise to this

appea .
On 18" October, 2012 the appellant which is a Japanese trading

nouse listed on the Tokyo and Nagoya stock exchanges, acting
under section 11(2) of the Fair Competition Act, 2003
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(hereinafter referred to as “the FCA") and rule 42(2) of the Fair
Competition Procedural Rules, 2010 notified the respondent of
their intention to acquire CFAO (Alliance Autos Ltd). CFAQ is a
publicly traded company listed on the Paris Euronext stock
exchange whose core business is the distribution of automotive
and pharmaceuticals. The merger application was in respect of
the aopellant’s intention to purchase 100% shares held by CFAQ
in Alliance Autos Ltd following the acquisition of CFAO by the
appelant. Until July, 2012 CFAOD was de facto controlled by the
Pinaut Printemps Redoute Group (PPR), a renowned French
Group active principally in luxury goods, which was holding a
41.99% stake in the company. The acquisition was predicted to
lead to a horizontal overlap in the Tanzanian market for
distritution of brand new motor vehicles and spare parts in so far
as the appellant and CFAO were concerned.

Following the merger application, the respondent commenced
invest.gations under section 11(3) of the FCA with a view to
establshing the effects of the transaction on consumers in the
relevait market. The investigations established that the
appellant’s market share prior to the acquisition was 40% and the
targeted firm, Alliance Autos Ltd, market share was 0.055%.
Thus when combined the market share of merger would be
40.055% which exceeds the 35% market share threshold
provided under the FCA. This revealation and other factors that
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were considered In the disputed decision led the respondent to
reject the application as it contravened section 11(1) of the FCA.

Being aggrieved by the aforesald decision, the appellant filed this
appeal raising five grounds of appeal namely:

1. That the respondent erred In law and fact and/or otherwise
misdirected by misinterpreting the provisions of Article 8,
13, 11 and 12 of the Distribution Agreement between the
appellant and Toygta Tanzania Ltd and holding that tha
appellant is in control of the business of Toycota Tanzania
Ltd.

2. That the respondent strained info a seriows error by holding
that on the basis of sectlon 5 of the Fair Caompetition Act,
2003 the appellant has a presence In Tanzania through its
exclusive distrlbutor Toyota Tanzania Ltd.

3. That the respondent erred in law and fact and/or otherwise
misdirected itself by helding that the relevant market in
Tanzania is the market for the distribution of new motor
vehlclas only.

4, That the respondent erred in law and fact and/or otherwise
misdirected itself by holding that the appellant has a focting
in the relevant market through Toyota Tanzania Ltd and In
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consequence the market share of the appellant and Alliance
AUtos Ltd is above 35% threshold.

5. That the respondent erred in law and fact andfor misdirected
itself by holding that the post merger firm [Alliance Autos
Itd) has the potential of being unilaterally capable of
profitably and hatenaliy reducing competition in the
relevant market for a significant perdod of time without
regard to the market dynamics in the relevant market.

The respondent has strongly resisted the appeal by filing a reply
to the memorandum of appeal dated 2" May, 2013 disputing all
grounds of appeal. Both parties filed list of authorties and
skeleton arguments as required-by rule 22 and 28 of the Fair
Competition Tribunal Rules, 2012 (hereinafter referred to as “the
FCT Rules™) respectivaly,

On the date set for hearing, Mr. Daudi Ramadhani holding brief
for Mr, Zaharan Sinare, learned counsel far the appellant, prayed
for an adfournment of the matter on the reason that Mr. Zaharan
Sinare, the lead counsel who had the conduct of the matter, was
attending funeral services of his refative in Moshl. In view of this,
the Tribunal ordered that the matter be argued by way of written
submission and both parties respectively complied by filing
written submissions as scheduled.
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The appellant adopted all grounds of appeal and made

submissians in support theraof,

Arguing ground 1 of the appeal, Mr. zéharan Sinare, leamed
counsel for the appellant, submitted that the respondent only
relied on articles 8, 10, 11 and 12 of the Toyota Distrlbutton
Agreement and decided that the appebant is in centrol of Toyota
Ténzanla Ltd (herelnafter referred to as “TTL"} {which is a local
dealer with a 100% shareholding belonging to Karimjee Jivanjee
Ltd) and as a result had a presence in Tanzania thorough TTL. It
was his argument that the respondent excluded other clauses
under the distribution agreement In order to determine the
cantrol of TTL by the appellant. Learned counsel pointed out
articles 5, 14 and 22 as artlcles that were excluded by the
respondent in reaching its declsion. Mr. Sinare stated that article
5 sets out the term of the agreement as three (3) years subject
to termination or renewal. He submitted that the term is proof
that exclusive distribution agreements are not perpetual but are
in génﬂral concluded fFor 3 to 4 yvéars and are llkely t¢ change
hands regutarly and contain saveral exlt clauses for both parties
pricr to the termination period. Therefore, he strongly submitted
that control cannot be sustained where exit/termination clauses
are .provided for. In support of his argument, learned counsel
pointed out that Nissan has terminated the distribution
agreement with CFAD Motors Tanzania Ltd to distribute Nissan
branded vehicles and spare parts in Tanzania.
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Leartied counsel further stated that Artlcle 14 provides that TTL

-shall remain solely responsible for any decision regarding its

business management and the results therefrom and article 22
provides that TTL is free to, and shall independently establish its
own retail price in Tanzanla for each of Toyota products. These
articles, learned counset submitted, prove that TTL has absolute
control over Its management and other resources,

It was also appellant’s submisslon that controf cannot be
identifiet on the basis of a mere contract (i.e. the distribution
agreement)} in the absence of analyzing other means of control
such as control by the acquisitlon of shares or assets, Mr, Sinare
asserted that according to a European Unlon Notice {Commission
Consolidated Jurisdictional Motice under Council Regulatfon {EC)
No. 129/2004 on Contrel of Concentration be.tween Undertakings
(2008)c 95/01)) which defines control fuf the purposes of merger
and acquisttions assessment, in order to confer control on a
contractual hasis, the contract must lead to a similar control of
the management and the resources of the undertaking as in the
case of acquisition of shares or assets. Such contracts must be
characterized by very long durations ordinarily without a
possibifity of eady terminations for the party granting the
contractual rights, insisted Mr.SInare. Furthermore, referring to
Blacks Law Dictionary the appellant’s counsel submitted that
control over anh entity (or a controlled company) in the usual
business practice is defined as one entity owning most of anothar
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entity’s voting stock or where rnajority of the stock Is baing held
by another person, which s not the case in the instant appeal,

As regards ground 2 which, is similar to ground 4 of the appeal,
Mr. Sinare asserted that as defined under sections 5{4) of the
FCA, the respondent was wrong to take into consideration of the
wholesale and retail distribution of brand new Toyota motor
vehicles and was also wrang to restrict lfs;elf tc only new motor
vehicles. 1n his lengthy submission, learned counsel for the
appellant stated that the respondent in its dedision cornbined the
market share of TTL, that is, 40%, (being that of the appellant)
and that of Alliance Autos Ltd, that is, 0.055% and concluded that
the combined total market share of the appellant and target firm
will increase to 40.055% hence exceeding the prescribed
threshold of 35%. M™r. Sinare further stated that the argument by
the appellant In the merger notification that the market share
would still be below 35% post merger is supported by the fact
that TTL's 40% market share on the retai| distribution rnarket Is
not attributable to the appellant. He was very emphatic that the
appellant supplies the Tanzanian market at wholesale level as an
exporter of Toyota cars from Japan but is not directly or indirectly
actlve on the retail markst for motor vehicles, furthermore, there
s no control of the appeliant over TTL which, in Mr. Sinare’s view,
IS totally independent. Leamed counsel insisted that since the
appellant has nelther control of TTL nor any other subsidiary In
the relevant market at the time of acquisition, the market share
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of the appellant and Aliiance Autos Ltd is therefore below 35% as
submitted in the merger application. The respondent’s reference
to the presence of TTL during hearing as proof of its control by
the appellant was without any basis, vehemently submitted
learmed counsel for the appellant,

Submitting on ground 3 of the appeal on relevant market, learned

" counsel for the appellant contended that the conclusion by the

respondent that Importation and distribution of brand new motor

& vahides and second hand motor vehicles do not belong to the

7

same market was wrong. This conclusion, he séld, resulted from
the assumption that customers in these two segments of the
market differ in terms of income and preferences. It was the
appellant’s submission that the relevant market in Tanzania s the .
market for both used and new motor vehicles. To cement his
argument, the appellant’s counsel relled on Eusiness Monitar
International Quarterly Auto Report published by Business
Monitor Intarnational Ltd on August, 2012 which concluded that
the market in Tanzania is one which is amalgamated because the
main competitors of distribution in new motor vehides are not
new distributor of brand new cars of a different kind but resellers
of second hand motor vehicles of the same brand.

Leamed counsel therefore submitted that dealers in Tanzania are
with intense competition from second hand
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sellers/distributors, which he said was & facl which th_e
respondent failed to take into account.

Furthermore, the appeflant’s counsel maintained that the
wholesale supply and retall supply market cannot be
amalgamated since suppliers (offer side} and acquirers {demand
slde) on these markets are different and the goods and services
provided by them, are also different. Ih addition Mr. Sinare
submitted that traditionally under competition law, the market for
the supply of vehicles on which car manufacturars/exporters
supply local distributors is considered as upstream and thus
distinct from the downstream market for the domestic/retall
distribution and related services on which car dealers sell vehicles
to domestic consumers. As such, learned counsel asserted that
the current distribution agreement represents the wholesale
supply of motor vehicles to TTL by the appeltant and therefore
cannot be amalgamated. Concluding his argument on this
ground, Mr. Sinare insisted that the distinction between wholesale
market and retail market was supported by the European
Commission in its decision In Case No. COMP/m.6718-Toyotla
Tsusho Corporation/CFAOD to allow the acquisition of control in
CFAQ by the appellant.

Arguing ground 5 of the appeal, appellant’s counsel submitted
that in testing whether the post-merger will be able {when
acting alone) to profitably and materially refraln or reduce
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competition for a significant period of time, the respondent
stated that the relevant market is characterized by exclusive
agreements which give the distrlbutor exclusive rights to
distribute certaln vehicles in the market. Learned counsel stated
that the consequences drawn thereof is that the appellant’s post-
acquisicion would derive a substantial possibillty of behaving
unilaterally from Its exclusive distributor (that s, TTL)} and
subsidiary (that s Alllance Autos Ltd) since they will both he
under the watch. of the appellant thus Increasing the likelihood of
taking unllateral declsion In terms of pricing and supply levels,
The appellant's counsel asserted that market power is In the
hands of car manufacturers as the distributars’ market shares are
highly dependent on the manufacturers,

In his view, the appellant would not In any case be able to
restrain competition In the market acting alane for a significant
period of time. Learned counsel insistad that the motor vehicle
retail market Is in the hands of the manufacturers, and
distributorship  agreements, far from bheing everlasting
agreements, are rather short-term agreements and can easily be
terminated by the manufacturers should sale targets not be
achieved or for any other reasons. The terminaticn by Missan
over the CFAQ distribution agreement is a best example to show
manufacturers power over distributors, insisted appellant's
counsel. |
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In response, the respondent first adopted %5 reply to the
memorandum of apﬁeal, skeletc;rp arguments and list of
authorities filed before this Tribunal to form part of its
submissions.

Countering ground 1 of the appeal, Dr. Deo Nangella, [eading
counsel for the respondent, assisted by Mr. Nyenza, Mr. Ugulia
and Ms Mloge, submitted that the submission by the appellant
that the distributorshlp agreement contains a timeframe and exit
clause as in article 5, 14 and 22 of the distribution agreement Is
incorrect. Learned counsel submitted that, control of one entity
over the other is a matter of fact and such control can either be
direct or Indirect. He asserted that, the level of influence one has
over the other, establishes the extend for which he can exercise
his control over such other person. Dr. Nangella was very
categorical that in this appeal, it Is not disputed that TTL acts for
the appellant as Its sole distributor of Its products in Tanzania. In
other words, TTL is an agent of the appellant in Tanzania
appointed to distribute its products, Toyota brand new cars, in
the Tanzanlan rna'rket. Dr. Mangella inslsted that the Agent-
principal relationship gives the appellant indirect presencg in the
Tanzanian market.

On the argument that control cannot be identified on the basis of
a mere contract, Dr. Nangella submitted that it [s trite law that all
acks done by the agent should be authorized by the principal. In
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this regard, the principal is the one who dictates terms, or has
control of what should be done. The respondent’s counsel
maintained that the relationship between the appellant and TTL is
material in determining whether the appellant has direct or
indirect influence over the conduct of TTL. To buttress his
arguments, Dr. Nangella made reference to articles 8, 10, 11 and
ather articles such as article 13 and 22 of the excluslve dealership
agreemeant. |

Respondent’s counse! was very emphatlc that, a careful reading
af articles 8, 10 and 11 of thé distributorship agreement reveals
what kind of acts TTL can perform for the appellant apart from
being a distrbutar of ité products in Tanzania for a commisslon.
The said articles clearly shows that the appellant has substantial
influence over TTL's decision making with regard to the
sale/distribution of Toyota brand new motor vehicles in the
Tanzantan market. Respondent’s counsel alsc made reference to
other articles of the distributership agreement, that is, articles 3,
& and 13 to further cement his argument that the appeilant has
an influential control of the commercial management of the
operations of TTL.

1n view of the above articles, the respondent’s counsel submitted
that, properly construed, the referred articles show that the
appellant Is the braln of the business conducted by TTL. and hence
has a footing in the Tanzenlan market through TTL and that
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acting indirectly through TTL, has a market share of 40% In the
defined relevant market. For such market share, the appelant
was found to be effecting a merger contrary te section 11{1) of
the FCA.

Challenging the appellant’s reliance on the EU Notice {supra) in
defining control for ‘the purpose of mergers and acquisition
assessment, Dr. Mangella submitted that in the Tanzanign
context, the term “control” is not -defined under the FCA.
Notwithstanding this fact, learmed counsel maintained that the
term Tcontrol” does not necessarily need to be attached to the
ownership of a company, but it can be ability to influence the
market and business policy of the company (material influence}.
Clting the EU Notice referred to by the a}:pellant, Dr. Nangella
submitted that the EU Notice defines means of control at page
C95/7 as follows:

"The paossibility of exercising decsive influence on an
undertaking”.

Dr. Mangella therefore submitted that it is very clear that the
appellant satisfieg this crferion as It has the potential to exert
enormous powars over TTL inciuding a wide range of possibilities
ko exercise decisive influancés on TTL's business cperatlons.

In addition, Dr. Nangella submitted that one of the purposes of
the merger control regime globally is to contral concentration of
companies’ buslness in a particular industry. Respondent'’s
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counsel pointed out that it is the duty of the respondent to
analyze and determine whether one company has cemmercial
influence over another company to which this appeal such
Influence clearly exists. In his view, the arguments submitted by
the appellant are inconclusive since the form of control anvisaged
in the distribution agreement between thé appellant and its
appointed local distributor (TTL) clearly reveals that the appellant
exercises decisive influence (materal influence) over the TTL's
market and business policy, hence satisfying the means of contro)
criteria.

Dr. Nangella was emphatic that taking into account tha manner In
which the appellant advances his argument in the course of
defining the issue of control, it is clear that the appellant's
reference to the Furopean Competition Merger Regulation
{hereinafter refemred to as “ECMR*) 1s misconceived. He
submitted that ECMR defines control for the purpose of
determining whether there Js a notifiable merger. Respondent’s
counsel went on submitting that in the context of this appeal,
control Is interpreted in order to determine kind of economic
relationship between a party to a merger and nﬂn—pa-rt-,r. In this
appeal, learned counsel asserted that the appellant is not
merging with TTL but their relatlonship has been examined to
determing future contestabillty of the market in supply and
distribution of brand new Toyota and Nissan branded cars in

Tanzanian market.
' : # (&( 14
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As regards appellant’s reliance on Blacks Law Dictionary in

defining control, Dr. Nangella submitted that the definition does

not restrict the respondent from taking a wide view of the
CoOncept. Learned counsel cited the case of Commercial
Solvents v. Commission (Joined Case No. 6 & 7/73) (1974)
ECR 2213 to support his argument,

The respondent further submitted that the submission by the
appellant that Niss_an Motors has terminated its distributorship
agreeament with CFAD has no supportive evidence and that even
iF It has, It cannot be relied upon In determining this appeal since
this is information which ought te have been disclosed at FCC at
the time the appellant was lgdging its application for the merger.
Dr. Nangella was of the wview that it could alse have been
submitted at that time as information evidencing change of
circumstances. In this regard, he sald, it cannot even excnerate
the appetlaqt from the Ffact that it has control of or materal
influence on TTL's operations, and which control had the potential
to affect competition In the relevant market had the merger been

approved.

Disputing grounds 2 and 4 of the appeal which relates to the
same [ssue as tO whethar the appeilant has a prasance in
Tanzania through TTL and as a consegquence of which the
market share of the appeliant and Alliance Autos Lid is
above the 35% threshold, Dr. Nangella maintained that the
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appellant has indirect contrel of TTL and in that regard the
comblined shares of the TTL (40%) (in which the appeliant exert
indirect influence {controf)y and that of the target company
(0.55%), if allowed would be in breach of section 11{1) of the
FCA. It was respondent’s counsel submission that it would utterly
be wrong, taking into account the principles goverming agency
relationshlp, to assume that the appellant is not doing any
business in Tanzania and hence, the intended merger cannot
produce any antl-competitive consequences in the Tanzanian
market. Dr. Nangela was of the firm view that the respondent
has considered the post-merger situation and found that the
appellant would increase its economic strength that would
facllitate the hindering of effective competition on supply and
distribution of brand new motor vehicles in the Tanzanian market

Respondent’s counsel further asserted that in antitrust analysis,
determining market power is not solely confined in to the market
shares (statistics). Citing the case of Unlted State v. General
Dynamics (415 US 486, 94s Ct 1186.39L Ed 530 (1974)),
learned counsel contended that while the market shares of a firm
are a primary index 9f detenmining jts market power, they are not
a sole determinant of the anti-competitive effects of 5 merger. It
was respondent’s counsel argument that one has to look at the
structure of the market itself, history and the probable future in
order Lo ascertain the probable antl-competitive effects of the

erger in question since merger analysis is ex-ate. In the
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Tanzantan context, learmed counsel submitted that historical
analysis of the facts indicates that brand new Toyota cars are
from 1965 solely supplied by TTL 2¢ the sole distributor. As such,
Dr. Mangella was of the view I:hat the argument of the appellant
that the distributlon agreement Is only meant for a short duration
is not a guarantee that it cannot last lohger than that period.

On the issue of extension to I::-cnth wholesale and retail in daﬁnmg
market, respondent’s counsel submitted that guidance 1s given
‘ under section 2 of the FCA which provides that competition,
market and abuse of market power are economic concepts hence
they will be interpreted on the basis of economic principles.
Learned counsal contended that the business of TTL is vertically
Integrated hence in defining market it is necessary to conslder
the supply chain in both the wholesale and retall levels, Dr.
Mangella was very emphatic that the respondent examined the
relationship of the appellant and TTL and established that they
cannot be separated as it s evident from the articles of the
. exclusive distributorship agreement between the appellant and
TTL.

Aftacking appellant’s submissions on ground 3 of the appeal that
the relevant market should be a combination of both brand new
motor vehicles and used motor vehicles and that the market for
wholesale and r:etail sale is a separate market, Dr. Nangella
submitted that the relevant market in the transaction is the
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supply and distribution of brand new motor vehicles and that due
to the vertical relationship nature of the relevant market, the

. wholesale and retail markat cannot be separated. In support of

his subrnission, Dr. Nangella cited the case of Nederlandsche
Banden-Industrie Michelin NV v. Commission (1983) ECR
3461 (popularly known as “the Michelin's case”) to buttress
his argumeant.

Furthermore, leamed counsel submitted that there are many
factars to support respondent’s conclusion that the relevant
market is that of brand new motor vehicles and not used motor
vehicies. In his view, buyers of the cars consider so many factors
before they make a decision to buy a certain car. This is more.
important especially for the government, ministries, public
Institutions and international agencles because the procurement
rules restrict them when they are to decide which kind of car they
should buy as betweaen new and used motor vehicle, leamed
counsel submitted. Citing section 66{1) of the Public
Procurement Act, 2011 leamed counsel submitted that
govarnment agencias, minigtries and public institutions can only
purchase used railway machinery, ship or aircraft bBut cannot
purchase used cars. In Tanzania, two brands compete in this
mariket. These are Toyota and Wissan, vehemently asserted
respondent’s counsal,
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Dr. Nangella submitted that in assessing the strength of chains of
substitution, the quastion should be whether a hypothetical
monopoly supplier of new cars would find it profitable to ralse its
price out of line with thase charged by suppliers of used cars. In
this regard, leamed counsel polnted out that the brand new cars
and used cars are not in the same markat due to a number of
factors such as warranties, after sale service, and reputation for
reliabllity and safety. It was respandent’s counsel submission
that used wehicles are not substitute for new vehicles. To support
his argument, respondent’s counsel stated that in Casa No.
Comp/m.6718 - Toyota Tshushoe Corporation/CFAQ, the
European Commission maintained a distinctlon between used and
new vehides by citing the Case of COMP/M.5347 -
Mapfre/Salvador Castono/JV's.

In his submissions, learned counsel polnted out two other reéasons

‘why second hand motor vehicle constitutes a separate market

segment from brand new motor vehicles. Plrstly, demand-wise
for new cars, is not the same as for used motor vehicles in a
small and developing economy like Tanzania.  Most poor
customers cannot afford 2 new brand Toyota or Nissan Car.
Consequently, they go for the second hand market. Dr. Nangella
cited by way oOf analogy the Michelin’s case (supra) and
Commercial Solvents’ case (supra), to buttress his argument.
Learned counsel submitted that in the Michelin’s case (supra)
there was an issue whather new tyres and replacement tyres

5l S



(retread tyres) belong to the same relevant market and the
European Commission found that they belong to different
relevant market. Structure of demand for each group of product
was also found to be different. .

Sémndlv, learned counsel pointed out that price-wise thers is a
huge differehoe between used and new cars, and that after-sale
services are purely a reserve for new cars and as such it is not
offered to clients who buy used cars. Respondent’s counsel again
clted the Michelin’s casa where retreads (used tyres) were
excluded from new tyres market because they cannot replace
new tyres, and submitted that this is so Eecause their quality is
inferlor and even safety Issues are not at par with the new ones.
This by analogy, submiitted learned counsei, is applicable to the
case at hand and in this regard, new cars and used cars cannot
be In the same market. Respondent’s counsel further cited the
case of Toyota Tshusho Corporation and Penult Printemps
Redoute v. The Competition and Consumer Protection
Commission (Case No. CCPC/MER/070) (popularly known as
“the Zambian casa”) which he sald was a similar case by the
appeflant where its merger application was rejected by the
Zambia Competitlon and Consumer Protection Cornmission,
where it was held that new cars and used cars are In a separate
market and that new cars are not substitubtes for used carslﬁﬁ
they do not compete on price or quality. Learned counsel also
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pointed out that the distinctive market argument is further
supperted by the UK Report on New Cars Market, 2002 (popularty
known as “the New Cars Raeport™) (at paragraphs 2.64(c);
2.75-2.76 and 2.79n-2.80). |

Respondent's counse! concluded his submission on ground 3
forcefully by submitting that from the above anzlysis the brand
new cars and usad ones are in separate market and n defining
market, wholesale and retail market are in the same market.

Coming to the last ground of appeal, Dr. Nangella submitted that
the appellant has erreneously  faulted the respondent’s
interpretation and analysis of the provision of the FCA regarding
the past-merger market dominance by the appeltant (acting alone
and profitability test), In this regard, learmed counsel pointed out
that the appellant erronecusly submitted that the market poweér
is [n the hands of manufacturers as distributor market share,
depended highly on manufacturers, Respondent’s counsel
contended that had the merger application been allowed, both
competing brands would be under the watchful eye of one
distributor, thus suffocating .the chances of Inter-brand
competition.

Dr. Nangella further pointed out that as it may be gathersd from
the appellant’s submissions, the market for motor vehicle is
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controlled 'I::'f manufacturer and that if one wants to determine
the market share of the dIstributor, he cannot do it minus the
manufacturer, because the two are linked together. To this
argument, Dr. MNangella submitted that the respondent was
correct to hold that the TTL is controlled by the appellant who
controls the power to terminate the agreement in case TTL failed
to reach the target agreed. Therefore, the market share of TTL is
the market share of the appellant and is the market share of the
manufacturer.

Dr. Mangella strongly submitted that every merger or transaction
iIs and should be analyzed s¢ as to detect its future effects to the
econamy. Citing secton 11(1) of the FCA, learned counsel
submitted that, a merger Is prohibited if it creates or strengthens
& positlon of dominance in a market. Therefore, tearned counset
was very emphatic that the test is whether the post-rmerger firm
will  result into efther creation of a dominant position or
strengthening the existing dominant position. Dr. Nangella also
cited the provisions of section 5(6) of the FCA to buttres his
arqument,

Dr. WNangella further submitted that in reviewing merger
application, the respondent had to conslder both unilateral and
coordinated effects of the transaction in the relevant markat. As
regards unflateral effects, respondent’s counsel submitted that
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the analysis is intended to establish whether the resulting firm
will be able to unllaterally exercise market power through rising
prices, reducing output, quality or variety in a bld to gain
unjustiﬁabler profit. teamned counsel stated that this is
particularly provided for under saction 5(6)(a), read together with
section 5(6)(b) and that for this case both {a) and (b) must
apply. In testing whether the post-rmerger firm by acting alone
can profitably and materlally restrain or reduce compeatition in the
market for a slgnificant period of time, Dr. Nangella asserted that
two questions may be asked. Firstly, is the appellant able to
exploit customers through excesslve price? And secondly, i5
the appellant being able to exclude its .CGFI'IPEﬁt{.'IFS through for
instance, a margin squeeze strategy (wholesala price lower
than manufacturars’ price:, power over price and
excluda?) Learned counsel pointed out that, in addressing these
two questions, the respondent found the answer to both to be in
the affirmative for the reason that if the merger application was
cleared, the appellant would acquire its flerce competiter under
one roof 50 as to kil competition. This being the case, Dr,
Nangella submitted that the respondent rightly prohibited the
proposed merger because of the post-merger result.

‘Respondent’s counsél further pointed out that the relevant
market Is characterized by franchise agreemant between
manufacturers, dealers and distrlbutors which grant exclusive
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rights to distribute certain brands of motor vehicles in the
market. With regard to appellant’s submissions that the post-
merger firm will increase investment and expand business in
Tanzania, Dr. Nangella strongly submitted that the combined
market power has substantial pessibility of behaving unilaterally
through their exclusive distributor and subsidiarles, since they will
be sister companies and in so0 doing increasing their likelihood of
reducing competition, reducing choices and rising prices to the
detriment of consumers in the relevant marl-cét. In his view, the
appellant will be in control of both competitors in the Tanzanian
market and be able to decide what should be supplied In order to
promote certain type of car and to what amount and therefore
reducing choices and increasing prices.,
As for coordinated effects of the transaction, Dr. Nangella on
behalf of the respondent asserted that in analyzing the merger in
question, the respondent satisfied itself that the proposed merger
will result into collusion. Learmed counsel was of the view that
parties through 2 merger can coordinate their affairs which can
arise to coordinated effacts whereby the appellant could be able
to caordinate prices of both CFAQD and TTL. It was also his view
that the appellant could be able to co-ardinate output of the two
competing brands in the market, hence reducing competition for
signlficant period of time, Further, learned counsel submitted that
the appellant could also coordinate customer allocation and that
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such coordination would result in a loss to consumers’ welfare
due to high prices, citing the provisions of section 3 of the FCA,
insisting that this would be agalnst the main vbjective of the FCa,

Dr. Nangella concluded his syubmission by inviting this Tribunal to
uphold the deasion of the respondent as sound and correctly
arrived at and dismiss the appeal in its entirety with costs,

We have carefully considered the submissions and arguments
advanced by the contending learned counse! in this mattar in the
context of statutory framework, together with the ewclusive
distribution agreement entered betwaen the appellant and TTL,
and case law from other jurisdictions which we found to be very
persuasive.

Before we proceed with our decision, we would first flke to
express our appreciation to the contending fearned counsel for
their well researched submissions and the able manner in which
thay presented their arguments,

We would like 1o start by pointing out that generally, the
Competition Policy addresses the problem of abuse of dominance,
anti-competitive agreements and market imperfaction arising
from monopolistic behavior. Its cbjectives are well refiected
under section 2 of the Fair Competition Act 2003 which is to
Enhance the welﬁare of the people of Tanzanla as a whole by



promoting and protecting effective competition in markets and to
prevent unfair and misleading market conduct throughout
Tanzania, in order to Increase efficlency in the production,
distribution and supply of goods and services, promoting
Innovation, maximizing the efficient allocation of resources and
protecting consumers. We should add that, the appeal before us
15 centered on the protactlon of effective competition and
cansumers welfare,

Starting with ground 1 of the appesl, the ice*,r issua before this
Tribunal for determination js whether the appellant s In
control of the business of TTL through Articles, 8, 10, 11
and 12 of the axclusive distributorship agreement between
TTL and the appeifant. 1t was a submission by the learned
counsel for the appellant that the appellant is not in control of
TTL since under the exclusive distributorship agreement there are
exit/termination clauses and therefore control cannot be
sustained where exit/termination cdauses and time frame are
' provided for. In support of his argument, leamed counsel for the
appellant made reference to Articles 5 which sets out the term of
the agreement as three (3) years subfect to It being terminated
or fenewed, article 14 which provides that TTL shall remain sclely
responsible for any declslon regarding its business management
and tha results therefrom aﬁd Article 22 which provides that TTL
is free to, and shall 'independently establish ts own retaill price
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and the suggested retaj Price In Tanzania for each of Toyota
products. It was alsp appellant’s submiesion that control cannok
be identified on the pasis of a mere contract (@xcluslva
distributorship agreement) in the absence of analyzing other
means of control such as control by the acquisition of shares or
assers,

In our considerad apmion, we find it extremely difflcuit to agree
with these submissions. we share the same view as submitted
by the respondent that control of one entity over the other is gz
matter of fact and such control can either be direct or indirect,
The level of influenice nﬁe has over the other establishes the
extent for which he can exercise his control over such other
Person. We shouid point eut that In thls appeal, it is not disputed
that TTL acts for the appellant as its sole distributor of its
products in Tanpzanla. In other words, we would say that TTL is
an agent of the appellant in Tenzania appeointed to distribute its
products, Toyota brand new cars in the Tanzanian market. The
relationship between the appellant and TTL I1s material In
determining whether the appellant has direct or indirect influence
Over the operatlons and conduct of the TTL. The materiality of
the relationship between the apellant and TTL is clearly envisaged
through articles 8, 10, 11 and 12 of the exclusive distributorship
agreement when read ang analyzed together with other
Provisions, and the entjre agreement as a whale,
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A careful reading of Articles 8, 10 and 11 of the exclusive
distributorship agreement, for instance, reveals what kind of acts
TTL can perform for the appellant, apart from being a distributor
of Its products in Tanzania for @ commission. The said articlas
clearly shows that the appellant has substantial influence over the
TTL's decision making with regard 1o the salefdistribution of
Toyota brand new vehicles in Tanzanlan market.

Article 8 makes reference to setting of business target, that Is,
the number of targets to ba reached such as how many new
motor vehicles should be sold PEr annum. It is gur view that
from the competition perspective, this Is_a very important piece
of market information since it has a repercussion on price
compatition versus competing brands, Considering this fact
alone, if the merger in question was to be approved by the
appeilant and the two car brands, Toyota and Nissan, were 10 be
under the control of one distributor, the possibilities of creating
artifidal scarcity of a particular competing brand, in order to rise
prices could be dellberately made since all would be under the
watch of the appellant which indirectly coptrals TTL through the
exclusive distributarship agreement regardiess of the existence of
the exit/terminations clauses.  This would ultimately have
negative repercussions on consumers in Tanzania in respect of

the two comp ng brands, Toyota and Missan.
i1
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Article 8 also makes reference to an agreament on sales plans,
mgxrket share targets of Toyota products in Tanzanian market and
annual tumover target. Al these, in our view comprise purely
sensitive  business information  which 5 not disclosed to
competitors.  If CFAC brandsl are to be under the same reof as
Toyota brands, with all these information already gathered ang
supplied to the appeliant, it is very clear that the appelant being
the sole distributor of both competing brands will have an
uwpper hand in setting targets for each brand aﬁd there will
be no more competition for the benefit of consumers. In
other words, if the appeflant also controls the distribution of
Nissan brand new cars In the Tanzanian market, it ean choose
what to supply, how many units to be supplied, and when
to be supplied, when to Promote what and when to reduce
the amount of which brand. In this sense, we have no doubt
whatsoever that the main victim will be consumers and
particularly the government, ministries, dgencies and other public
institutions who are the main consumers of brand nmew cars. Itls
therefore our firm view that if the transaction was allowed, the '
entire process and meaning of inter-brand competition would
have bean lost.

It is worth noting that, competition is at the end of the day,
Promote consumer in terms of beneficial choices between
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competing bands price-wise. If the merger was to be aliowed,
this berefit would have been lost. Contrgl of the TTL by the
appellant through the exclusive distributorship agreement can
alse be obsarved under article 12 of the agreement. Under this
article, TTL is obliged to avail all key business information as may
be requested by the appellant periodically. If ane reads dayse
12(8) of the agreement, this information includes that of
competing brands (that is, Nissan). Since TTL will be acting as an
agént of the appellant, it is clear that by availing such Information
to the appellant, Indirectty the appellant sets its presence In the
Tanzanian market and the merger would have significantly
strengthened Its dominance in such a market and therefore
negatively affecting competition,

Furthermore, influantial powers of the appellant gver TTL can ba
seen under Article 10 of the agreement as the appellant is
enabled to restrain or prehibit TTL from distributing and seliing
products supplied ocutside Tanzania. Article 11 also provides that,
TTL cannot question or challenge the declsion of the appellant or
Toyota Motors Corporation {TMC) wheare they decide to direct or,
through a thirg party, sell or distribute Toyota products within the
territory, In addition, TTL Is required to cooperate and comply
with inspection or other service requests from the appellants/TMC

ar a designated third party,
3
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Article 12 expresses TTL's obligations towards the appellant that
at anytime or periodically, TTL is supposed to furnish the
appellant with sales, stock, promotion and financial infarmation,
Basically, the article requires TTL to furnish the appellant with ajl
the needed information that will assure the survival and growth of
the appellant’s business in Tanzanla. This, we would say, is
another clear indication that the appellant has jts presencea in
Tanzanian market Indirectly through TTL,

We shotld alse point out that the articdles referred to above are
not the only onas which give the appellant control and indirect
presence In the Tanzanian market, There are other articles such
as article 3 which empowers the appellant to change the models
supplied in Tanzania. Article 6 requires TTL to cooperate with the
appeliant, Article 13 requires T1L not to Implement any executive
employees and sharehotders changes unless is authorzed by the
appellant. AN these articles, and many others prove that the
appellant  has an influential control of the commerdal
Management of the operations of TTL,

-In view of the above artides, we are of the firm view that the
appellant is the brain of the business conducted by TTL and hence
has a footing/presence In the Tanzanian markat through TTL and

HT: acting indlrectly through TTL, has a market share of 409, in
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the defined relevant market and therefore the finding by the
réspondent on this issue cannot be fauited.

It was also a submission by the appellant that “control cannot he
identified on the basis of 2 mere contract (that is, exclus/ve
distributorship agreement) and made reference to the EU Notice
(supra) deflning contro!l for the purposes of mergers and
acquisitions assessment. Learned counsel also relied on Black’s
Law Dictionary and suhrnlttgl:l that controal should have been
looked at from the vantagé point of ownershlp of an entity’s
veting stock or majority sharas.

We would first tike to point out that the term “control” is not
defined in the FCA, In our view (and as correctly submitted by
the respondent) the term “controt” dpes pot necessarily need tp
be attached to the ownership of the company, but it can be ability
to influence the market and business policy of the company (that
I5, material iffluence). Indeed, the EU Notice referred to by the
appellant’s counsel himself defines “means of coritrol” gt page
CO5/7 as follow:

“the possibillty of aexercising decislve influence on an

undertaking®, (Emphasis ours)

It is apparent fram the pr-:wlslun; of the exclusive distributorship
a5 we have already stated above, the appellant satisfies this
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criterion as it has the potential to exert enormous powers over
TTL including a wide range of possibilities of exerclsing decisive
Influence on TTL's business operations.

It is important o note as correctly submitted by the respondent
that, one of the purposes of the merger control regime is to
contral concentration of the Companles” buginess in a particular
Industry. Therefore, the term of relationship betivean companies
matters a iot in determining the aeffect of concentration of control.
It is therefore the duty of the respondent to analyze and Lo
determine whether one company has commercial influence over
another company to which this appeal such inflyence exists, In
view of this fact, we are of the settled mind that, the arguments
advanced by the appelant are not conclusive sinee the form of
control envisaged in the exclusive distributorship agreement
between the appellant and its appointed local dealer/distribytor
(TTL) clearly reveals that the appellant will potentlally exarcise
- decisive influence over the TTl's market and business policy
hen-:é satlsfying the means of contra! criterion,

We also find it important o pint out that taking inte account the

mannar in which the appellant advanced its argument in lts

submisslons in the course of deflning control, it is clear that the

appellant’s referance o the European Compatition Merger

R tions’ EEEMR} Is a total misconception. We agree with the
!
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respondent’s counsel that, ECMR define control for the purposes
of deternining whether there is 4 notiflable merger. But in the
context of this appeal, control is fnterpreted in order to determine
the kind of economic relutlan:hiﬁ between a party to »
merger and non party. I this appeal, the zppellant s not
merging with TTL but their relationship has been examined to
determine future contestability of the market power in supply and
distribution of brand new Toyota and Nissan cars in Tanzanian
market,

We are of the firm view that reference as to the meaning of
control under the Blacks 1 aw Dictionary to which the appellant
has relied on, does not restrict the respondent from taking a wide
viaw of the concept. we find authorlty to hold so from the
Commercial Solvants’ case (supra) which we find to be very
persuasive, where it was held as follows:
*under competition law, it Is possible to go even
further Into the tomplex of legal and factual in ordar
to discover reality of contrel than is possible under
company law” (Emphasis ours).

Based on the foregoing, we find that the finding by the
respondent that the appellant was In control of the operation ang
conduct of TTL was carrectly arrived at. Therefore, ground 1 of
the appeal lacks merlt and we accordingly dismiss the same.,
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Grounds 2 and 4 of the appeal relates to the issue as to whether
the appailant bas » presence/footing in Tanzanis through
TTL and as a consequence of which the market share of the
appallant and CFAO (Aillance Autos Ltd) is above the 359,
threshold. It was the appellant’s argument that since the
appellant does not have control aver TTL which has a market
share of 40% in the relevant market, the market share of the
appellant and the target Ccompany {Alliance Autos Ltd} is below
35%. It is not disputed that the market share of TTL Is 40% and
that of the target company is 0.055% and when combined
together the mariet share would be 40.055%.

Without wasting a lot of time on this Issue, having found that the
appeliant has indirect control of TTL Ehrough exclusive

. distributorship agreement in which the appellant exerts indiract

Influence over the operations of TTL, we are of the settled mind
that the appellant has A presence/iooting in the Tanzanian

- market and its Post-merger market share would be 40.055%
‘which s beyond the threshold prescribed in the FCaA, Equaliy,

vit . grounds 2 and 4 of the appeal also collapse and we accordingly
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i dismiss the same.

Coming to ground 3 of the appeal, the issue is whether the
relevant market In Tanzania is the market for the
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distribution of new motor vehicles only (as opposed to
new and used) and whether the supply at wholesale level
and the suppfy at rstalf level can be amalgamated. The
appellant vehemently submitied that the refevant market should
be 2 combination of both used and brand new cars and that the
market for wholasale and retall saie are two distinct markets.
The appellant reliegd on Business Motor international Quartery
Auto Repart which concluded that dealers in Tanzania are faced
with competition from second hand car sellers/distributors.

With much FESpect, we camnot accede to that submission,
Sincerely, after glving the mattar careful consideration, we find
that the relevant market In the transaction is that of supply and
distribution of brand new motor vehicles and not a combination of
both brand new and used cars as assertad by the appellant. As
correctly submitted by the respondent {and which argument we
strongly share), brand new cars and used cars beiong to separate
markets due to the following factors: Firstiy, brand new cars are
characterized with warrantles whereas used cars have nope,
Secondly, brand new cars further are characterized by after-sale
service es against used cars where the seller does not offer any
assurance that they wilt be benefiting from after-sale service.
Thirdly, brand new ars are characterized by reputation for
relfabllity and safety as agalnst used cars which are sold "as they
are basis” and that the customer buys at his or her own risk.
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And fourthly, M Tanzania used cars cannot be bought by public
nstitutions as specified in the Public Procurement Act. Clearly,
thase features distinguish the two markets.

We should also point out that used motor vehicles are not
substitutable for new motor vehicles, In the case of Toyota
Tshusho Corporation/CFAQ {supra) the European Commission
Mmaintained a distinctlon between used and new vehicles by citing
the decision in COMP/M.5347 Mapfre/Salvador
Caetano/IV's (EU-Public varsion Case No, Comp/m.6718 -
Toyota Tshusho Corporation/CFAQ, Brussels 13.11.2012, parz
11-13),

The argument that second-hand motor vehjcles constitute a
separate market segménl: from brand new motor vehicles s also
justifiable in terms of demand and prh:-a.? In terms of demand,
the demand for new cars, for instance, s not the same as the
demanrd for used cars in 4 small and developing economy like
Tanzania, Most poor customers cannot afford to buy brand new
Toyota or Missan car and as a result they go for second hand
market. By way of analagy, in Michelin's casa (supra), there
Was an issue whether new tyr'ES and retread {used) tyres beiong
to the same market, It was found that structure of demand for
each group of product was different, In this case, the appellant
had been angered because the European Commission had
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differentiated between New tyres and used ones (retreads)
argulng that the markat definition was too narrowr,

In terms of price, there |g 3 huge price difference betwean used
and new motor vehicles. As already stated above, after-cale
services are purely a reserve for new Cars and such is nnt offereg
to customers who buy used cars. In the Michelin’s casa (supra)
retreads {used tyres) were not found to be In the same market
with new tyres becayse they could not replace new tytes as ther
quality Is infarior and aven shfetv issues are not at par with the
hew ones, Also in this case, It was stated that “the market in
the renovated tyres Ig g secondary market which depands
on supply and prices., The prices were thus different in the
two markets and we are of the firm view that this is slmilar to the
Case at hand. By way of anzlogy, we find this case ta be very
pPersuasive and is applicable to the instant Case and therefore new
cars belong to a separate market as against usad ones, We
should say that these factors-make the tweo products distinct
from each other and therefore they squarely fall under
different markets.

In addition, we find it Neécessary to paint out that the argument
that brand new and used cars belong to different market js
further supported by the decision of Zambisg Competition and
Consumer Protection Commission in the case of Toyota
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Tshusho Corporation and Pinault Printemps Redoute v. The
Competition and Consumer Protection Commission {supra)
a similar case by thé appellant, whare the Zamblan Competition
and Consumer Protection Commission rejected the merger
application by the appellant and held that new cars and used cars
are in a separate market and that new ‘cars are not substitutes
for used car as they do not compete an price or quality. Citing
with approval the decision of the European Commission in the
caze of Toyota Tshusho Corporation/CFAD (supra) the
Zamblan Competition and Consumer Protection Commiissjon held
that new vehicles and imported used vehicles were not in the
same relevant markat. The distinctive market argument s
further supported by the New Cars Report where the report
Clearly defines the relevant product market to be that of “all new
cars and is separate from the market of used cars of all
ages’”.

As regards amalgamation of both wholesale and retail jn defining
markel, guidance is given under section 2 of the FCA which
provides that competition, market and abuse of market power are
economic concepts hence they will be interpreted on the basis of
economic principles, The business of TTL ig vertically Integrated
hence in defining market, it is necessary to consider the supply
chain, in both the wholasale and retail levels, As correctly
submitted by Dr. Mangella, exammnation of the relationship
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between the appeliant and TTL, clearty shows that the wholesale

and retail market cannot be separated, As already stated above,
the requirement of TTL to sell excluslvely Toyola brand, t¢
provide servicing and repair services with many additlonal
restrictions and obligations imposed on TTL, covering such
matters as sales targets, standards .of showrooms and other
facilitias, stock ievelﬁ, customer service, advertising and
promotion, organization and staffing, training, accounting
systems and the provision of detailed business information to the
appeltant by TTL, earning bonuses for meeting sales targets and a
variety of other objectives clearly confirms that the appellant has
control of TTL operation. The appéllant has also contral over the
units of Toyota Cars t0 be supplied in the Tanzanian market

regan:lless of whether or not the EIIIIDE"EH'IT has management
control of TTL.

As we have seen above, due to the nature of vertical [ntegration
relationship of thé relevant market, the wholesale and refail
market cannot be separated. In Michelin’s case, it was held
that although when defining the market, the Commission had
regard to the chainsg of dealers at the level of which the abusive
conduct took place, this does not mean that the existence of a
dominant position must be proved separately in the case of
suppliers, competitors, buyers, dealers and users. “The
dominant position affects all of them ....bacause to obtain
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the products in question they must always approach the
undertaking...”,

Therefore, in view of the above, we find that brand new cars and
used/second-hand cars belong to two distinct markets and in
defining the market, wholesale and retail markets cannot be
separated. Consequently, ground 3 of the appeal must Fail for
lack of merit and we accordingly dismise the same.

Coming to ground 5, which |e the last ground of this appeal, the
issue is whether the Post merger firm has the potential of
being unilateraiiy capable of profitably and materialty
reducing competition in the relevant market for a
significant period of time without regard to the market
dynamics in the relevant market. [t was the appellants’
submisslon that market Power [s in the hands of manufacturers
a5 the distributors’, market shares highly depended on
manufacturers. Counsel for the appellant therefore submitted
that the appellant would not in any case be able ko restrain
competition in the market acting alcne for a significant peried of
time and vehicle retail market is in the hands of manufacturers
and the distributership agreement is for short term and can be
terminated at any time. Sincergly, we respectiully find |t
extremely difffcult to agree with this submission. We find the
answer to this question to be in the affirmative, We share the
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same view as submitted by the mnandent'mat had the merger
application been approved, this would exactly be the case as both
competing brands would be upnder the watchful eye of the
appellant, thus suffocating. the chances of inter-brand
cormpetition.

As we have already stated when addressing ground 1 of the
appeal, the respondent was correct to hold that TTL is controlled
by the aphellant and consequently the market share of the
rerger transaction if allowed would be 40.055% which is beyond
the threshold prescribed in the FCA. Further, we should point out
that the appellant also controls the power to terminate the
distributorshlp agreement. We are therefore of the firm view that
the respondent properly analyzed the merger transaction so as o
detect its future effect to the economy. Sectlon 11(1) of the FCA
expressly provides for prohibitlon of a merger if it Creates or
strengthens a posltion of dominance in a market, Section 5(6)
again provides that a firm will be considered to have a dominant
position if (i) acting alone the post merger firm can profitably and
materially restrain or reduce competition for a significant period,
and (i} the post-merger firms’ share of the relevant market
exceads 35%. The analysis clearly shows that by acting alone,
the resulting firm would be abie to unilaterally exercise market
power in terms of or through rising prices, reducing QuUTpUL,
quality or variety in a bid to gain unjustifiable profits to the
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detriment of consumers. Thus, we find that the respondent’s
argumeant that the intended acquisition by the appellant of its
fierce competitor (CFAQ - Nissan) and make the two competitors
under one roof would lessen competition in the relevant market
to be sound and correct, Thig being the case, we are of the firm
view that the respondent rightly prohiblted the proposad merger
because of the post ~ merger results.

We find it equally Important to state that, the refevant market is
ctharacterized by franchise agreements between manufacturers,
dealers and distributors which grant exclusive rights to distribute
certain brands of motor vehicles in the market, Cespite the
appellant’s submission that the post merger firm wlll Increase
Investment and expand business in Tanzarnia, the combined
market powear wouid have substantisl posgibility of behaving
unflaterally through their exclusive distributor and subsidiaries.
Past merger firm will be sister companies and in dolng so
increasing the likelihood of reducing competition, choices and
¥ising prices to the detriment of the consumers in the relevant
market. In other words, the appellant will be in contro! of both
competitors in the Tanzarian market and be able to decide what
should be supplied In order to promote certain type of cars and to
what amount.
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0 Apart from unilateral effects, ‘the Intended merger <ould alsg

resuft into co-ordinated effects — that is, coliusion. As correctly
pointad out by Dr. Nangeila, the parties tm"'nugh a merger can
coordinate their behavior which would arise to co-ordinated
effects 1-|'|.|rhn&rel::-'~,-r the appallant could be abie to coordinate output
of the two competing brands In the market, hence reducing
competition for significant period of time, Furthermore, the
appellant could coordinate customer aflocation ‘which would result
In a loss to customers’ welfare due to high prices and thus
. defeating the objectlves of the FCA set out in section 3 which Is
to enhance the welfare of the people of Tanzania as a
whole by promoting and protecting effactive competition
In market and preventing unfalr and misleading markaet
conduct throughout Tanzamia. Sincereély, we should say that
IF the merger was to be allowed, it would have facilitated
coordination of the market between twao previously competing
brands, and this would have adversely affected competition in the
' relevant market. Therefore, we find the decision of the
' respondent to be sound. Equally ground 5 is dismissed.

Before we conclude our judgment, we would like tc say
something by passing. We have observed with interest the
submissicn by the appellant that Nissan has terminated its
distributership agreernent with CFAD Motors Tanzania Lbd to
distribute Nissan Motors branded vehicles and spare parts vide a
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letter dated 25 June, 2013. What is interesting s that this

“information is not supported by any evidence since the alleged

fetter ts not part of the Tribunal’s vecords, It is our firm view that
this information cannot be relied upon in determining this appeal
even if there was supportive evidence. This Is a kind of
information which could have been submitted before the
respondent as information evidencing change of circurnstances
and not raising it on appeal.

In the premises, and for the reasons stated above, we find the

appeal lacks merit. Accordingly, we upﬁnld the decision of the

respondent and dismiss the entire appeal with costs.

It Is so ordered.

Judge Z.G. Muruke — Chairman
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Dr., M.M.P. Bu ra - Member

Mr. Onesmo M. Kyauke - Mamber
21710/2015%

Judgment delivered this 21* day of October, 2015 in the presence
of Mr. Heri Mwapachu for the appellant and Dr. Nangella assisted
by Ms Selina Mloge for the respondent.
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